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TRADE CONTROLS AS BUSINESS STRATEGY
HOW GEOPOLITICS PUSHED COMPLIANCE INTO FORECASTING



Introduction

Hello.



• The U.S.-China Trade War 
Where we are and how we got here

• Stepping Back 
Lessons to apply across industries 

• Preparing for the Future 
– How Norwegian companies succeed 
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• The U.S.-China Trade War 
– Geopolitical themes 
– Exchange of fire in a hot trade war 

• Stepping Back 

• Preparing for the Future 

4

Agenda



Geopolitical and economic themes 

• Anti-China U.S. policy consensus 

• U.S.-China competition for global technological dominance

• Technology as a strategic national asset 

• “Whole-of-Society” threat and whole-of-society response
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• The U.S.-China Trade War 
– Geopolitical themes 
– Exchange of fire in a hot trade war 

• Stepping Back 

• Preparing for the Future 
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U.S. Actions on China

• 301 Tariffs - 2018

• Non-SDN Chinese Military Industrial Complex - 2019

• Military End User List  - 2020  

• Xinjiang Uyghur Autonomous Region (UFLPA) - 2020

• Enhanced Foreign Direct Product Rule - 2020

• Semiconductor Regulations  -2022
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Military End Users

• The national armed services, police, and intelligence or 

• Any person whose actions or functions are intended to 
support 'military end uses’
– Supporting or contributing to the operation, installation, 

maintenance, repair, overhaul, refurbishing, development, or 
production, of military items

• Civil-Military Fusion 
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Military End Users

• But there’s a list right? 
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Military End Users

Expressio Unius Est 
Exclusio Alterius
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Military End Users

• But there’s a list right? 
. . . Right?
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Semiconductor Regs – Holding all the Chips

• New Semiconductor Regulations 

• October 7, 2022

• 140 pages of regulations

• On a Friday! 



Semiconductor Regs – Holding all the Chips

• New ECCNs

• New FDPRs

• New U.S. Person restrictions 



Holding all the Chips - Jurisdiction

• Export Controls v. Sanctions 

• Sanctions follow the person

• Export controls follow the item 



Holding all the Chips - Jurisdiction

• Wait what?

• Restrictions on support?

• Isn’t that the provision of services?

• What is this?!?

• Where am I?!?!?!?!!?!?



A Peek Over the Wall: Chinese Countermeasures
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September 2020
Unreliable Entity 

List (UEL) 
Provisions

October 2020

Export Control 
Law

January 2021 
Counteracting 

Unjustified 
Extraterritorial 

Legislation

January 2021 

National Security 
Review for Foreign 

Investment 



• The Trade War

• Stepping Back
– New tools and weapons

– New focus for the fray 

• Preparing for the Future
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New Tools and Weapons

• New ECCNs 

– Probably the most straightforward 

– Challenging to identify the technology to control 

– Will emerging technology ever emerge?  



New Tools and Weapons

• Superextraterritoriality

– Foreign direct product rules 

– Controls on U.S.-person activity 

– Technological containment policy 



New Tools and Weapons

• Non-exhaustive lists

– Used by both sides 

– Provide a category but no specific list 

– Provide a list but say that other items may be included 

– Intentional chilling effect 



New Tools and Weapons

• Holding cards still to play 

– China has announced a number of new controls

– Have not leaned into them fully 

– Still have [powder dry/arrows in quiver/shots to fire/etc.]



• The Trade War

• Stepping Back
– New tools and weapons

– New focus for the fray 

• Preparing for the Future
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Where is the Next Battleground? 



• The Trade War

• Stepping Back

• Preparing for the Future
– Practical preparations and risk assessment

– Seeing the future 
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Practical Preparations – FDPR

Details and 
Documents

License 
Management

Product 
Classification

Destination

Shipping to which 
countries?

Any FDPR end-
users or end-uses? 

Are the goods in 
the FDPR Product 

Scope? 

If goods are subject 
to FDPR, do you 

have an 
authorization? 

What are the 
documentation and 

reporting 
obligations? 



Broader Risk Assessment

• How are our supply chains affected? 

• Do we need to change production location, materials, 
sources, vendors, or investments?

• What collaborations may be off-limits? 

• What markets may be restricted or prohibited?

30



Will we be forced to choose a side? 
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• The Trade War

• Stepping Back

• Preparing for the Future
– Practical preparations and risk assessment

– Seeing the future 
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Where are we headed?

• Balance of forces

• Deglobalization v. Cohesion

• Timeline for changes

• Potential for disruption  



Where are we headed?



Where are we headed?
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• Deglobalization v. Cohesion

• Timeline for changes

• Potential for disruption  



Trade Compliance as Corporate Strategy
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REGULATORS
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• The Trade War

• Stepping Back

• Preparing for the Future
– Practical preparations and risk assessment

– Seeing the future 
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Final Thought

Compliance as Business Strategy



Thank you 

Reid Whitten
rwhitten@sheppardmullin.com 

+44.203.178.7831 | UK

+1.202.747.2314   | US
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